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STATEMENT OF THE | SSUES

The primary issues for determ nation are whet her Brother J.
Inc., d/b/a A J.’s Sports (Respondent) violated Section
561.29(1)(a), Florida Statutes; and secondarily, if Respondent
commtted such a violation, what penalty should be inposed?

PRELI M NARY STATEMENT

O June 15, 2005, the State of Florida, Departnent of
Busi ness and Prof essi onal Regul ation, Division of Alcoholic
Beverages and Tobacco (Petitioner) served an Adm nistrative
Action alleging that Respondent violated Section 561.29(1)(a),
Florida Statutes, by serving al coholic beverages at its |licensed
establi shnent to four persons (Shane Donnor, Stephanie Reed,
Chri stopher Lowe, and Tania Vasquez) under the |egal drinking
age.

Respondent disputed the allegations in the Admi nistrative
Action by Petition filed at the Departnent of Business and
Prof essi onal Regul ation on July 1, 2005, and requested a forma
adm nistrative hearing. The case was referred to the Division
of Admi nistrative Hearings on Decenber 23, 2005. A forma
hearing was set for March 29, 2006, in Tall ahassee, Florida. It
was | ater rescheduled to May 24, 2006, at the request of the
parties.

Petitioner noved to anend its Admnistrative Action to add

three additional counts of violation of Section 561.29(1)(a),



Florida Statutes, for serving al coholic beverages to nminors

(El'i zabet h McKean, David Moser, and Lee Habern). This notion
was granted and the matter proceeded to hearing on seven counts.
Petitioner is seeking to suspend Respondent’s al coholic beverage
license for seven days and inpose a $1,000 civil penalty for
each of the alleged seven violations.

At hearing, Petitioner presented testinony of 13 w tnesses
and ten exhibits. Petitioner presented an el eventh exhibit,
Petitioner’s exhibit five that was not accepted into evidence.
Respondent presented the testinony of two witnesses and one
exhi bit.

A two-volunme transcript of the final hearing was filed on
June 12, 2006. After granting the parties an extension beyond
the ten-day rul e requirenent for subm ssion of proposed factua
findi ngs and proposed conclusions of law, Petitioner and
Respondent each filed a Proposed Recommended Order. Those post -
heari ng subm ssi ons have been considered in the preparation of
this Recormended Order

Al'l references to Florida Statutes are to the 2005 editi on,
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. Petitioner is the agency vested with general regulatory

authority over the al coholic beverage industry within the state,



including the adm nistration of the laws and rules relating to
t he sal e of al coholic beverages.

2. Respondent is subject to the regulatory jurisdiction of
Petitioner, having been issued |icense nunber 47-02607, Series
4-COP by Petitioner. That license allows Respondent to nake
sal es for consunption on prem ses of liquor, w ne, and beer at
his establishnment |ocated in Tall ahassee, Florida.

3. Events at issue in this proceeding revol ve around a
fraternity/sorority party held at Respondent’s establishnent on
t he evening of March 30/ April 1, 2005. Menbers of the Phi Kappa
Psi fraternity and the Delta Nu Zeta sorority decided that they
woul d host a “construction” theme party. To facilitate the party,
t he social chairman of Phi Kappa Psi contacted Respondent to make
arrangenents.

4. Respondent’s establishnent has several large areas on its
ground floor and a single, 1,800 square foot room on the second
floor. Respondent agreed to reserve its upstairs roomfor the Phi
Kappa Psi/Delta Nu Zeta party, to waive its cover charge for party
patrons, and to nmake “dollar wells, dollar beers” (i.e. discounted
prices on certain alcoholic beverages) available to party
participants for a fee of $300. 00.

5. On the night in question, nost of the participants net at
t he Phi Kappa Psi house before going out for the evening. They

gat hered around 10: 00 p.m and socialized. Sone people were



getting their “construction” costumes together; others were “pre-
partyi ng” —-drinking before going out to mnimze the size of the
bar bill when they go out later. The majority of the people at
the frat house at that tine were drinking.

6. At sone point around 10:30 or 11:00 p.m, the party noved
fromthe Phi Kappa Psi house to Respondent’s establishnent, with
party menbers |leaving in groups of three or four to drive fromthe
fraternity house to Respondent’s establishnent. It was estinated
that 15 or so sorority nmenbers and 15 to 30 fraternity brothers
attended the party, and that sonewhere between a third and a-hal f
of those people were not of |egal drinking age.

7. \Wien they arrived at Respondent’s establishnment, the
sorority and fraternity party nmakers used a side entrance set up
for them by Respondent for use in getting to the party. A doorman
was posted at the side entrance that checked the age of each of
the patrons. He would place a “Tybex® wi stband on those persons
who were over the age of 21 and would mark the hand of those under
21 with an indelible marker. Once inside, party nmenbers woul d go
upstairs, where there was a bar with a bartender, a di sk jockey,
and a dance floor. The party continued on until around 2:00 a.m
on the norning of April 1, 2005, at which tinme the bar closed and
the patrons left.

8. During the course of the evening, 244 al coholic beverages

were served at the upstairs bar at Respondent’s facility. No



evi dence was presented that established with any degree of
accuracy how many fraternity and sorority nenbers actually were at
the party and how nmany were of |egal drinking age. The evidence
of party attendance provided at hearing varied widely and was in
each instance an estimate or a guess. Nunerous persons who were
not nenbers of Phi Kappa Psi or Delta Nu Zeta were in attendance.
There is no accurate estimate of how nmany | egal drinkers were at
the party or how many drinks each | egal patron may have had.

The Underage Drinkers

9. Shane Donnor was observed drinking at the frat house that
night. He did not, however, appear to be intoxicated when he |eft
the frat house. He had a wistband indicating that he was over
21, which allowed himto drink at Respondent’s establishnent, even
t hough he was not of legal age. It is unknown how he obtained his
wistband. Donnor was observed to have a glass in his hand while
at Respondent’s establishnent, but no one could confirmthat he
was drinking al cohol. Wile at Respondent’s establishnent,
various w tnesses described himas appearing under the effects of
al cohol and thought he appeared quite intoxicated. By 2:30 a.m on
April 1, Donnor had a bl ood al cohol |evel of 0.27. This
corresponds to at | east 10 drinks and probably nore. It is an
extrenely high I evel of intoxication, which could result in a coma
or even alcohol toxicity in sone persons. He was quite drunk and

had been so for sone tine.



10. Stephanie Reed was carded upon entering Respondent’s
establ i shnent, as was her boyfriend and all the others in her
party. She had one or two drinks, but she didn't buy them
herself. One of the fraternity brothers purchased her drinks for
her. Reed testified at one point that she did not receive a
wri st band when she entered the establishnent (signifying |ega
drinking age); later, she testified that she did due to the
i ntervention of sone unknown man who told the doorman to give her
a bracelet. Reed s testinony on this point is inconsistent and
cannot be credited.

11. Christopher Lowe was carded as he entered Respondent’s
establishnment. He received marks on the back of his hand
i ndicating that he was underage. Al though he was marked as being
underage, Lowe was able to purchase two drinks fromthe bartender.
He ordered the drinks; did nothing to conceal the underage mnarks
on his hand; was served; and |eft noney on the bar.

12. Tania Vasquez was carded upon entering Respondent’s
est abl i shment and was marked as bei ng underage. She did not buy
any drinks while at the party, but was given an al coholic beverage
by a friend that she consuned while on the prem ses.

13. Elizabeth McKean, and everyone who entered with her,
were carded when they arrived at the party. MKean was narked as

bei ng underage. She did not buy any drinks for herself, but was



given a shot of tequila by sonmeone el se. She drank the shot
quickly to avoid detection by Respondent’s staff.

14. David Mser had a roommate who manufactured fake i.d.
cards. Wen he entered Respondent’s establishnent, he was carded
and presented a false drivers |license that nade it appear that he
was over the age of 21. He was nmarked as though he was over the
| egal drinking age and was able to buy and consune drinks at the
bar, which he did.

15. Lee Habern had several sips of a friend s drink that was
“snuck” to him

Prevention O Underage Drinking

16. It is well recognized that underage persons will seek to
obtai n al coholic beverages at bars. This action by underage
youths results in a “cat and nouse” gane whereby the bar w |
change its tactics in trying to prevent underage drinking and the
underage drinkers will change their nethods of trying to obtain
dri nks.

17. Respondent tries to conbat underage drinking by creating
a culture of conpliance. This starts with the initial hiring of
enpl oyees by Respondent. Respondent’s policy is that no underage
drinking will be tolerated. This policy is stated in the
Enpl oyee’ s Handbook. Every enployee is given a copy of the

handbook upon beconi ng enpl oyed and is required to sign an



acknow edgenent that he or she received it. The policy is
reiterated in informal training at every staff neeting.

18. Every new enpl oyee at Respondent’s establishnent is
required to go through formal training with regard to |iquor |aws,
the effect of alcohol on the human body, dealing with custoners
who have had too nuch to drink, and related topics. These courses
are known as “PAR’, “TIPS’, and “Safe Staff” and are offered by
the Florida Restaurant Association and Anhei ser-Busch. Respondent
has al so offered training provided by agents of Petitioner. These
formal training prograns are offered continuously to enpl oyees,
and at | east one of the prograns is offered three tinmes each year
The initial formal training is acconplished within 30 days of the
enpl oyee being hired. Records are maintained by Respondent as to
who receives what training, and when it is provided.

19. Respondent has a policy that everyone who is served
al cohol is to have his or her age checked. Wen the bar is not
busy, this is acconplished by having the waitress check the
patron’s |.D. Wen the bar is busier, a doorman is posted at the
entrance to check the patron’s I.D. If the patron is over age 21
he or she is given a wistband; if under age 21, an indelible mark
is placed on the back of the hand. Since Respondent has
experienced persons copying their “over 21" designation, it is

changed on a nightly basis.



20. Fake identification cards, if detected, are confiscated.
On busi er nights, Respondent m ght confiscate 20 to 30 of such
fake identifications. On the night in question, the doornman
confiscated five altered cards.

21. Respondent also has a floor manager on duty at all tines
that the bar is open. The floor manager will circul ate throughout
t he establishnent to nake sure that all of the policies and
procedures, including the prevention of underage drinking, are
being carried out. On the night in question, the floor manager,
Bo CGrusoe, is docunmented to have worked and in the nom nal course
of events woul d have checked the upstairs area of the prem ses
several tines.

22. On busy nights, Respondent will hire one or nore off-
duty Gty of Tallahassee police officers to serve as security at
the bar. The officers work in their police unifornms. These
of ficers serve first and forenost as high visibility deterrents to
unlawful activity. Their nere presence serves to mnimze
underage drinking. Respondent regularly has off-duty |aw
enf orcenment on the prem ses.

23. Respondent also has a security consultant, Oficer John
Beenon, who is a Tall ahassee Police officer. He evaluates the
need for additional security and comruni cates those needs to the
owners. \Wen he becones aware of a new winkle in underage

persons obt ai ning al cohol, he works with Respondent to prevent the
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practice. He assists the doornmen in identifying fraudulent 1.D. s.
Respondent has al ways i npl enment ed what ever reconmmendati ons Beenbn
makes to them

24. Cenerally, the security nmeasures used by Respondent have
proven effective. Fromtinme to tinme, Petitioner will try a “sting
operation” at Respondent’s establishment by sending a mnor into
Respondent’s bar to see if they are able to purchase alcohol. On
every such “sting operation” Petitioner’s decoy was identified and
stopped at the front door and was not allowed to purchase
al cohol i ¢ beverages.

25. Carrie Bruce is Petitioner’s special agent for the
Tal | ahassee area. She is famliar with nost Tall ahassee al coholic
establ i shnents and her testinony establishes that Respondent’s
establ i shment is not considered a “problembar” by Petitioner and
is considered to be better than other area bars in preventing
under age dri nki ng.

26. To the best of the owner’s know edge and Beenon’'s
know edge, no one has ever knowingly served a drink to a mnor at
Respondent’ s establishnment. Further, Respondent has never
previ ously been charged wth serving al cohol to m nors.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.

8§88 120.569 and 120.57, Fla. Stat.
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28. Because Respondent is subject to penal sanctions in
this proceeding, i.e., the inposition of an admnistrative
penalty, Petitioner has the burden of proving by clear and
convi ncing evidence the specific allegations in the

Adm ni strative Conplaint. See, e.g., Departnent of Banking and

Fi nance v. Gsborne Stern & Co., 670 So. 2d 932 (Fla. 1996).

29. The nature of clear and convincing evidence requires
that the licensee be held to a "reasonabl e standard of
diligence" and requires "cul pable" responsibility so that any
violation is due to the licensee's "own negligence, intentional

wrongdoi ng, or lack of diligence." Pic N Save Central Florida,

Inc., v. Departnent of Business and Professional Reqgul ation, 601

So. 2d 245 (Fla. 1st DCA 1992).
30. Further, clear and convincing evidence has been

descri bed as foll ows:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renenbered; the
testinmony nmust be precise and explicit and
the wi tnesses nmust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
convi ction, w thout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.
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| nqui ry Concerning Davey, 645 So. 2d 398, 404 (Fla. 1994),

guot i ng,

with approval, fromSl omw tz v. Wl ker, 429 So. 2d

797, 800 (Fla. 4th DCA 1983).

31.

32.

Section 561.29(1) (a), Florida Statutes, provides

561. 29 Revocation and suspension of |icense;
power to subpoena. --

(1) The division is given full power and
authority to revoke or suspend the |icense
of any person holding a |license under the
Beverage Law, when it is determ ned or found
by the division upon sufficient cause
appearing of:

(a) Violation by the licensee or his or her
or its agents, officers, servants, or

enpl oyees, on the licensed prem ses, or

el sewhere while in the scope of enpl oynent,
of any of the laws of this state or of the
United States, or violation of any nunici pal
or county regulation in regard to the hours
of sale, service, or consunption of

al cohol i ¢ beverages or license requirenents
of special |icenses issued under s. 561. 20,
or engaging in or permtting disorderly
conduct on the licensed preni ses, or
permtting another on the |icensed prem ses
to violate any of the laws of this state or
of the United States. A conviction of the
licensee or his or her or its agents,
officers, servants, or enployees in any
crimnal court of any violation as set forth
in this paragraph shall not be considered in
proceedi ngs before the division for
suspension or revocation of a |license except
as permtted by chapter 92 or the rul es of
evi dence.

While this statute nay appear to create strict

liability for violation of the state’s al cohol |laws, the courts

of this state have continuously and unani nously held that a
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license may only be sanctioned if the licensee failed to
exerci se reasonable diligence in preventing underage drinking.

See, e.g. Wodbury v. State Beverage Departnment, 219 So. 2d 47,

48 (Fla. 1st DCA 1969); Trader Jon, Inc. v. State Beverage

Departnent, 119 So. 2d 735, 739 (Fla. 1st DCA 1960).

33. In this regard, Petitioner has proven only count three
of the Adm nistrative Action, pertaining to Christopher Lowe. He
was carded, received marks on the back of his hand indicating that
he was underage. Thereafter, he purchased two drinks fromthe
bartender. He did nothing to conceal the underage marks on his
hand, was served, and |eft noney on the bar.

34. The evidence, with the exception of Lowe, does not,
however, denonstrate that Respondent willingly, know ngly, or
reckl essly allowed other mnors to purchase and/ or consune
al coholic beverages on its prem ses; or that Respondent
fostered, condoned, or negligently overl ooked these activities.

RECOVIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law set forth herein, it is
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RECOMVENDED

That Petitioner enter a final order finding Respondent to
have comm tted one violation of selling al coholic beverage to a
m nor and i nposing an admi nistrative penalty of a seven-day
suspensi on of Respondent’s |license and a $1, 000 fi ne.

DONE AND ENTERED this 27th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

s 6/ e

DON W DAVI S

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of July, 2006.

COPI ES FURNI SHED,

Jay Adans, Esquire

Broad and Casse

Post O fice Box 11300

Tal | ahassee, Florida 32302

Sorin Ardel ean, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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John Lockwood, Qualified Representative
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Josefina Tamayo, General Counse
Depart nment of Busi ness and

Pr of essi onal Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Jack Tuter, Director
Di vision of Al coholic Beverages and Tobacco
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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